Pennekamp et al. v. State of Florida, 328 U.S. 331 (1946)
I. Facts of the case:

Petitioner Pennekamp, the associate editor of the Miami Herald, had published editorials and a critical of the circuit court and its judges; specifically, the editorials and cartoon suggested that the court was too favorable to criminals in three cases it had heard. Two of those cases had been dismissed prior to the appearance of the editorials and cartoon, but the trial in the third case was pending. The circuit court cited petitioner for contempt, charging that the Herald’s publications (editorials and cartoon) impugned the integrity of the court, created public distrust of the court, withheld and suppressed the truth, and obstructed fair and impartial justice in pending cases; the court claimed that the publications poisoned the mind of the public (against the court) and made libelous claims. Petitioners answered that their publications were legitimate criticism consistent with federal guarantees of a free press, and that they created no “clear and present danger” to the administration of justice. The circuit court found the petitioners guilty of contempt and fined them. The circuit court’s judgment was sustained by the Supreme Court of Florida.
II. Questions before the court:

Were the Miami Herald’s publications legitimate criticisms—that is, within constitutionally protected press freedoms? Did the publications constitute a “clear and present danger” to the circuit court’s fair administration of justice?

III. The holding:

The Supreme Court of the United States found that petitioner’s publications were constitutionally protected. The Court found that the publications did not constitute a clear and present danger to the fair administration of justice. The circuit court’s decision was reversed.
IV. Reasoning of the Court’s opinion:

Justice Reed delivered the opinion. He acknowledged that the publications did not fairly or fully represent the truth of the cases being discussed, and that the Supreme Court usually accepts a State court’s finding of the facts. But, he argued, the Supreme Court must weigh the right of free speech against the danger of coercion of the courts.
Reed balances the right of free speech (“a cardinal principle of Americanism”) against the need for courts to protect prisoners and litigants against efforts to “pervert judicial action” while a court case is pending, thus speech during a case may not be as free as speech after a case is closed. Still, Reed sees the present case as borderline, in which case free speech must win out. He also says that petitioner’s intention, which was not to influence a court, but merely to criticize it, must be considered. 

Further, since the petitioner’s comments were about judges, and not juries, Reed sees no “clear and present danger” to the administration of justice. While juries might be vulnerable to influence by comments in the press, judges do (or should) have sufficient fortitude to hold up to newspaper criticism without folding. And if they don’t like what a newspaper says about them, they can always sue for libel. What the Florida courts fear, Reed concludes, is the purposeful use of press power to destroy the reputation of certain judges. But to Reed, this is not a clear and present danger to the fair administration of justice—that is, petitioners did not block or obstruct the judicial process, nor did they intend to do so.
V. Dissenting/concurring opinions.

VI. Significance

The decision in Pennekamp v. Florida is a powerful argument for the protection of press/speech freedom, even when the speech in question (a) is not entirely factual and (b) concerns the U.S. judiciary itself. SCOTUS considered the claim that the Miami Herald’s editorials represented a “clear and present danger” to the judicial process—a danger that might have justified a restriction on press freedom—but rejected that claim in light of the specifics of the case. As Reed concluded his opinion, when “the door of permissible public comment . . . is closed, it closes all doors behind it.” In other words, the door to free comment must be kept open, even when that comment concerns the legal process in general and judges in particular. However, this ruling, and several others that preceded and followed it in the 1940s, should not be taken to mean that the press is free to interfere with jury trials. Judges are still likely to find the media in contempt of court if they improperly interact with jury members. The First Amendment, then, is a powerful shield against contempt charges when judges are the objects of press speech, but not when juries are the object.
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