
Exam 3 study guide


Exam structure, value, and length

Exam #3 covers three class sessions, three textbook chapters, and one article (Lemann’s “Telling Secrets”). The exam is worth up to 25 points of your 200-point semester potential total.

The exam consists of 16 multiple-choice questions and 3 short-answer and/or short-essay questions. I expect that people will be able to complete the exam in about 30 minutes.

Material to focus on
In order to prepare for the exam, you will want to focus on the following material. As was true with the last exam, not every item below will appear on the actual test, although the vast majority of the items will.

Cases that you and classmates briefed
You will need to be familiar with, and in some cases, be able to discuss the key elements (facts of case, Court’s opinion/holding, Court’s reasoning, case’s lasting significance) of at least two of the cases that were briefed in class. In some instances, critical elements of the cases (especially the holding, the reasoning, and the significance of the case) will be built into the exam questions. In other instances, you will be asked to write about a case’s key elements. I recommend that you review the highlights of all the cases presented, especially those that were discussed at length within the textbook chapters.

Newsgathering and rights of access (October 25 class; chapter 9)
· First Amendment as “sword” or as “shield”: what these metaphors mean, which is more applicable (why/how reporters can and cannot use the FA as a “sword”; why/who reporters can and cannot use the FA as a “shield”), how courts feel about FA as “sword” or “shield”

· General applicability: what it means, why it’s relevant to laws concerning journalists and the newsgathering process.

· Ride-alongs: what they are (including what tort/crime they are often considered to represent), who favors them, who is opposed to them, how courts have ruled in recent decades about them in light of First Amendment and Fourth Amendment guarantees, philosophical arguments offered in favor of or against them.
· Trespass: what it means, how courts feel about journalists who do it, how courts have ruled about its relationship to First Amendment press freedom
· Fraud: what it means, how courts feel about journalists who do it, how courts have ruled about its relationship to First Amendment press freedom

· Misrepresentation: what it means, how courts feel about journalists who do it, how courts have ruled about its relationship to First Amendment press freedom

· “Tortious newsgathering”: what it means, examples (specific types)

· Covert recording: how laws differ by state (one-party states vs. all-party states), which approach is more common (that is, one-party or all-party), which category Montana falls into, how laws concerning recording pertain to phone conversations, how laws pertain to broadcasting recorded phone calls, why/when non-covert recording might be prohibited
· Arguments for when deception/misrepresentation/covert recording may be ethical (see box on p. 275) and may not be ethical.
· Embedding reporters: what it means, why it’s controversial, pros and cons
· FOIA: what it means, why it was enacted, what it does or does not allow citizens to do, what promises it does or does not make to citizens, how it relates to U.S. Department of Justice v. Reporters Committee for Freedom of the Press case
Reporter’s privilege (November 1 class; chapter 9; Lemann article)

· Subpoenas: what they are, how they differ from warrants, how people may respond to them
· Subpoenas and journalists: what our courts have said about reporters’ responsibilities when being served with subpoenas (conflicts, inconsistencies), what courts have said about subpoenas in light of First Amendment free-press promise
· Reporter’s privilege: what it means (or what it might mean), how/if it exists, how it is protected, how/why it is not protected, what courts have said about this privilege relative to First Amendment freedoms (in Branzburg v. Hayes and since then); tension between the “privilege” and other compelling state interests (prosecuting crime, pursuing justice)

· Shield laws: what they are, what they do, how they differ from state to state, what their limitations are (hint: what is a “journalist”?), presence/absence of national shield law
· The Valerie Plame affair: roles/identities of key players (especially Valerie Plame, Joseph Wilson, Robert Novak, Judy Miller, I. Lewis “Scooter” Libby, Richard Armitage); how shield laws and notion of “reporter’s privilege” came into play; how Branzburg v. Hayes came into play; how what journalists (Novak, Miller, and others) did was like/unlike what Paul Branzburg did.

· Promissory estoppel: what it means, how it is like/unlike breach of contract, how it was relevant to the Cohen v. Cowles case

· Search warrants: what they are, how they differ from subpoenas, how journalists/newsrooms are or are not protected from them, how Fourth Amendment relates to them, how court ruled in Stanford Daily case concerning them

· Privacy Protection Act: what it does, why it was passed, how Patriot Act has affected it

Free press/fair trial issues (November 8 class; chapter 8)

· Sixth Amendment: its key promises, how they might conflict with First Amendment, how they might complement/support First Amendment promises

· “Speedy and public trial”: whose interests (defendant, public, press) are served or are not served by this component of the Sixth Amendment, and how; what Richmond Newspapers decision said about this question

· How/why Fourteenth Amendment “due process” promise might conflict with First Amendment free-press promise

· Why courts (since 1960s especially) are concerned about media coverage of pending or ongoing trials; who is responsible (according to Supreme Court) for maximizing fairness of trials

· Measures (“remedies”) that trial-court judges can take to maximize fairness of trials, and what they mean: continuance, change of venue, sequestration, limitations on press, admonitions to jury
· Gag order: what this means, varieties of gags (gagging the press; gagging trial participants), which types are more likely to be found constitutional (and why), which types are less likely to be found constitutional (and why); how long they remain in effect

· How Supreme Court feels about trial-court judges banning reporters from trials; why they feel the way they do about this issue

· Impartial jury: what this means, what this doesn’t mean

· Voir dire: what it means, what it involves, why it might maximize fairness of jury trials

· Legal procedures which are normally closed (juvenile proceedings, rape cases); reasons why
· Situations (other than rape or juvenile cases) in which closing a trial/courtroom may be allowed

· Bench-bar-press guidelines: what they are; why they are crafted
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